In a recent decision, the Appeals Chamber of the International Criminal Tribunal for the Former Yugoslavia recognised a qualified privilege for war correspondents in setting out a test that the party requesting its testimony must overcome in order for the Trial Chamber to issue a subpoena. This article examines the decision and the test by comparing it to the approaches of other jurisdictions and any general principles of law that arise therefrom. It also considers whether the decision is consistent with the internationally recognised rights of freedom of expression and to a fair trial. It argues that the international tribunals should take all of these sources of law into account in formulating rules of procedure and evidence, but should also give particular regard to the purposes of international criminal justice, which relate to furthering the establishment of peace.
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In a recent decision, the Appeals Chamber of the International Criminal Tribunal for the Former Yugoslavia recognised a qualified privilege for war correspondents in setting out a test that the party requesting its testimony must overcome in order for the Trial Chamber to issue a subpoena. This article examines the decision and the test by comparing it to the approaches of other jurisdictions and any general principles of law that arise therefrom. It also considers whether the decision is consistent with the internationally recognised rights of freedom of expression and to a fair trial. It argues that the international tribunals should take all of these sources of law into account in formulating rules of procedure and evidence, but should also give particular regard to the purposes of international criminal justice, which relate to furthering the establishment of peace.
In this context it is argued that the interests of the international criminal justice system are best served by the creation of a distinct procedural framework that contains clear and principled rules. The Appeals Chamber's formulation of a journalistic privilege not only advances this goal, but also recognises that the ability of war correspondents to report on conflicts is vitally important to the international community, including the international courts themselves. The potential impact on this ability arising from the work of the courts necessitates special consideration and a degree of protection for this group. INTRODUCTION There is no denying that what we see and hear in the media affects both our knowledge and our opinions of world events. Information about conflicts occurring around the world can result in various responses from the international public and action from governments, the United Nations, and non-governmental groups. 1 One outcome is the indicting of individuals for war crimes. In this context, the ability of journalists to obtain evidence and witness events is often greater than that of government or United Nations officials. 2 That their newsgathering also means that they may be valuable witnesses in the subsequent trials of alleged war criminals has given rise to considerable debate about what the role of journalists should be in international judicial proceedings. This issue has now reached the chambers of the International Criminal Tribunal for the Former Yugoslavia (ICTY) in what this article will refer to as Randal's case. 3 Jonathan Randal is a former war correspondent. He spent a period of time covering the conflict in Bosnia as a reporter for the Washington Post. In 1993, Randal published an article in that newspaper in which he quoted Radoslav Brdjanin, who was a housing administrator at the time, as 1 In the case of the conflict in the former Yugoslavia, it is recognised that "as the public was flooded with more and more media reports of atrocities, the pressure on the Security Council increased to confirm those reports and, once confirmed, to take action." Scott T Johnson "On the Road to Disaster: The Rights of the Accused and the International Criminal Tribunal for the Former Yugoslavia" (1998) 10 Intl Legal Persp 111, 114. Furthermore, the United States Government, "faced with mounting political pressure to respond constructively to the continuing reports of widespread atrocities, decided to direct its energies toward establishing an ad hoc international tribunal." Michael P Scharf "Getting Serious About an International Criminal Court" (1994) 6 Pace Intl L Rev 103, 106. saying that non-Serbs living in the town of Banja Luka should be "moved out" to create an "ethnically clean space through voluntary movement." 4 During the interview, which Randal conducted through the use of an interpreter, Brdjanin also claimed to be preparing laws to expel non-Serbs from government housing to make room for Serb refugees and for Serb combatants' families.
Brdjanin was indicted in 1999 for genocide, war crimes, crimes against humanity, and grave breaches of the Geneva Conventions of 1949. 5 The prosecutor sought to introduce Randal's article into evidence as pertaining to the state of mind of the accused leading up to the events for which he was indicted. The defence challenged this move on the basis that the introduction of the article without the opportunity for cross-examination of the writer was unfair, particularly as the accused considered the interpreter to be hostile to him and may have misrepresented what he said. 6 The prosecutor therefore obtained a subpoena to compel Randal to testify both to the accuracy of the quotes and the demeanour of the accused during the interview. 7 Randal refused to comply and challenged the subpoena, arguing that the Tribunal should recognise a qualified testimonial privilege for journalists in light of their important, and often dangerous, role of reporting from conflict zones, and the effect that compelled testimony would have on the right to freedom of expression.
This article examines the decision of the Appeals Chamber of the International Criminal Tribunal for the Former Yugoslavia (Appeals Chamber) to establish a test that restricts the ability of the Tribunal to subpoena war correspondents. It seeks to answer the following questions: Did the Tribunal have the authority to create a qualified privilege for journalists? If so, what sources of law should be considered and applied in formulating the rule? And, finally, does the Appeals Chamber test balance the competing interests of journalists, the international community, and the Tribunal in a way that is conducive to meeting the needs of the international criminal justice system? A related question is the extent to which the international tribunals may consider their own special circumstances in formulating rules of procedure and evidence. That the work of the tribunals, and of war correspondents, has special characteristics that justify a distinct approach to journalistic privilege appears to underlie the reasoning of the Appeals Chamber.
A core proposition of this article is that a clear and principled system of procedural rules must be developed through the work of the international criminal tribunals, and the decision in Randal's case is one that advances this goal. The Appeals Chamber test for overcoming the journalistic privilege finds its grounding in the underlying rationale for journalists' public interest privilege in domestic settings, but also takes into account the special context and purposes of international criminal justice, and the need to keep abreast of developments concerning fundamental human rights. These considerations are vitally important to ensuring the long-term legitimacy, and subsequent effectiveness, of the international criminal justice system. Furthermore, the provision of some protection for journalists in a way that fairly balances the competing interests of the right to freedom of expression and the administration of justice serves the broad needs of the international community to receive information about acts committed during conflicts, and to respond accordingly.
II
RANDAL'S CASE: ARGUMENTS AND DECISIONS
As a result of the defence's challenge to the admission of his article Randal was subpoenaed pursuant to Rule 54 of the ICTY's Rules of Procedure and Evidence (Rules). 8 This provision authorises the Trial Chamber to "issue such orders, summonses, subpoenas, warrants and transfer orders as may be necessary for the purposes of an investigation or for the preparation or conduct of the trial." 9
A The Arguments of the Parties 10
In challenging the subpoena, Randal argued that the consequences of routinely compelling the testimony of journalists would be that: 11 (i) journalists' independence would be undermined and journalists would have fewer opportunities to conduct interviews with officials with superior authority, particularly in conflicts that are ongoing, (ii) journalists would as a collective profession be put at risk of greater harm and danger, including exposing their sources to such risk and, as a result therefore, (iii) the amount of information that conflict zone reporters are able to produce, including specifically information about crimes against humanity, would tend to dry up.
Randal considered that the Tribunal's power to subpoena witnesses is not absolute, and should be limited by "public policy concerns", 12 in this case, the international community's interest in receiving information from war correspondents. He therefore argued for a multi-part test that would essentially create a "presumption against compulsory process for journalists except in extraordinary situations." 13 On the other hand, the prosecution argued that testifying created no danger "that publicly important information will become unavailable," 14 and therefore that Randal offered "no substantial interest that would override the powerful public interest that all relevant evidence be available to [the] Tribunal, and Brdjanin's right to a fair trial." 15 It submitted that the risk of harm or loss of sources for journalists arises not from the possibility that they might be called to testify about the stories that they publish, but from the fact of publication in itself. 16
B The Trial Chamber Decision
The Trial Chamber II, while accepting that journalists reporting from conflict areas "play a vital role in bringing to the attention of the international community the horrors and reality of the conflict," and should therefore not be subpoenaed unnecessarily, 17 rejected Randal's claim to privilege. The judgment does indicate, however, that in a different case involving the disclosure of confidential sources, the Tribunal would not provide a lower level of protection than that set out in the decision of the European Court of Human Rights in the case of Goodwin v United Kingdom. 18 It therefore held that since this question did not arise in Randal's situation this was the wrong case to 12 Prosecutor v Brdjanin and Talic, above n 6, para 9.
13 Prosecutor v Brdjanin and Talic, above n 6, paras 12 and 14. The test proposed by Randal was that the Trial Chamber must be satisfied that the journalist's testimony would provide admissible evidence that "(1) is of 'crucial importance' to determining a defendant's guilt or innocence;
(2) cannot be obtained 'by any other means or from any other witness'; (3) will not require the journalist to breach any obligation of confidence;
(4) will not place the journalist, his family, or his sources in reasonably apprehended personal danger; and (5) will not serve as a precedent that will 'unnecessarily jeopardise the effectiveness or safety of other journalists reporting from that conflict zone in the future.'" Prosecutor v Brdjanin and Talic Case No IT-99-36-AR73.9 (11 December 2002, Appeals Chamber) "Decision on Interlocutory Appeal", para 15.
set out a new privilege. 19 Thus it was sufficient that his testimony would be 'pertinent' to the case in order to uphold the subpoena. 20
The Trial Chamber decision therefore suggests that where aspects of the right to freedom of expression are implicated, particularly in cases involving the protection of confidential sources, this will "inevitably need to be considered within the overriding principle that the course of justice is not unduly impeded by the withholding of evidence." 21 The approach that it proposed in such situations is a "delicate balancing exercise which will vary from case to case." 22
C The Amicus Curiae and the Appeals Chamber Decision
Randal's appeal of the Trial Chamber decision was supported by an amicus brief filed on behalf of 34 media organisations from around the world. 23 The case, and the decision of other journalists to testify voluntarily at the Tribunals, 24 had generated considerable discussion among journalists and media commentators. 25 The amici asked the Appeals Chamber to use the opportunity provided by Randal's case to set out a clear test with regard to "safeguarding journalists' rights." 26 19 Prosecutor v Brdjanin and Talic, above n 6, paras 28 and 31. The article explicitly identified Brdjanin as being the source of the quotes.
20
Prosecutor v Brdjanin and Talic, above n 6, para 32. In its decision, the Appeals Chamber emphasised that they were concerned with a particular group of journalists only, namely "war correspondents". 27 It considered that "society's interest in protecting the integrity of the newsgathering process is particularly clear and weighty" in the case of this group. 28 In particular, this is due to the importance of their ability to awaken the international community to human rights abuses, which in turn has the potential to assist with bringing perpetrators to justice. 29 Therefore, being satisfied that there was a public interest in the work of war correspondents, and that compelling them to testify would have an impact on their ability to carry out this work, 30 the Appeals Chamber asked "what test is appropriate to balance the public interest in accommodating the work of war correspondents with the public interest in having all relevant evidence available to the court and, where it is implicated, the right of the defendant to challenge the evidence against him?" 31 The test that was formulated was largely a watered-down version of that proposed by the amicus brief, 32 and places the burden on the subpoenaing party to show firstly that the evidence sought from a war correspondent "is of direct and important value in determining a core issue in the case," and secondly that the information cannot "reasonably be obtained elsewhere." 33 The judges indicated that they found it difficult to see how Randal's testimony could satisfy the first limb of the test due to his inability to speak Serbo-Croatian and therefore to confirm what had been said during the interview. 34 As a result, the subpoena was overturned.
D Application of the Appeals Chamber Test
On 29 January 2003, the Prosecution filed a motion for a second subpoena of Randal. This provided the first opportunity for the application of the Appeals Chamber test. 35 The indication from the Appeals Chamber that it had difficulty seeing how Randal's testimony could satisfy the first limb proved influential. 36 Despite finding that the proposed testimony went to a core issue of the case, 37 the Trial Chamber held that Randal's inability to speak Serbo-Croatian meant that not only could he not confirm the accuracy of the quotes, but he also could not reliably comment on the demeanour of the accused during the interview, since this required an understanding of what was actually being said. 38 Thus the testimony could not be of 'direct and important value' to the issue of the accused's intent and Randal could not be required to testify. 39 32 Prosecutor v Brdjanin and Talic, above n 23, para 43. This test would require a showing that a journalist's testimony "(1) is absolutely essential to the case; and (2) the information cannot be obtained by any other means." Where 'essential' is defined as requiring that the contribution of the testimony must "be critical to determining the guilt or innocence of a defendant."
33 Prosecutor v Brdjanin and Talic, above n 27, para 50. War correspondents are not prevented from testifying voluntarily by this decision. 36 Prosecutor v Brdjanin and Talic, above n 35, para 29 (stating that it was "difficult to depart from the reasoning of the majority of the Appeals Chamber without having to anticipate an evaluation of evidence and facts which cannot be done at this particular stage or proceedings").
37
Prosecutor v Brdjanin and Talic, above n 35, para 17 (this was because, "if accepted as true, the statements attributed to the accused in his article go to the accused's criminal responsibility, particularly his intent").
38 Prosecutor v Brdjanin and Talic, above n 35, para 33.
39
Prosecutor v Brdjanin and Talic, above n 35, para 40. The Trial Chamber considered it unnecessary to resolve whether the evidence sought satisfied the second limb of the test. If it had, it may have come to the conclusion that although the interpreter was also a journalist there was no alternative source for the information sought apart from him, and therefore the requirements of this limb would also not be met in the case of Randal. Based on the findings of the Trial Chamber, it would also seem that the subpoena of the
III FORMULATING RULES OF PROCEDURE AND EVIDENCE
The ad hoc tribunals for the former Yugoslavia and for Rwanda (ICTR) are required to apply the customary international law in existence at the time that the offences within their jurisdictions were committed. 40 However, it was left to the tribunals to formulate their own rules of procedure and evidence. 41 An important and ongoing feature of their work is therefore the development of a distinct procedural system in the realm of international criminal law. The tribunals' approach to resolving procedural issues is crucial to ensuring the legitimacy and viability of the international criminal justice system. This is because the ad hoc tribunals, and the newly created International Criminal Court (ICC), depend on the support and co-operation of states in order to exist. 42 This cannot be enhanced, or in fact maintained, unless procedures are viewed as fair and principled.
A The Ability to Formulate Rules and the Applicable Sources of Law
The governing statutes of the international tribunals contain no evidentiary rules. 43 Instead, Article 15 of the ICTY Statute grants the judges the authority to "adopt rules of procedure and evidence for the conduct of the pre-trial phase of the proceedings, trials and appeals, the admission of evidence, the protection of victims and witnesses and other appropriate matters." 44 This saw the creation of a relatively skeletal series of rules, which were set out in the Rules of Procedure and Evidence.
interpreter would satisfy the first limb of the Appeals Chamber test due to their ability to directly confirm what was said in the interview. The decisions give no indication of the reasons for the interpreter not being subpoenaed instead of Randal.
After the Rules were drafted, however, the issue of interpretation arose with regard to their application in particular situations. Apart from applying their wording and purpose, the Tribunals must ensure that the Rules are interpreted in a manner that is "consistent with the Statute as the constituent instrument of the International Tribunal and as the exclusive basis for its competence and authority." 45 The generality of the Rules indicates that they were not intended to be comprehensive and can be seen to "deliberately invite an expansive interpretation to fill in the missing spaces." 46 That there is a gap in the Rules with regard to journalists' privilege was recognised by the Appeals Chamber in Randal's case in stating that "[n]either the Statute nor the relevant rules offer much guidance on the issue being considered here." 47 Amendments to the Rules are permissible, 48 and this has occurred on a number of occasions, 49 but the Tribunals have often filled the gaps in direct response to the particular issues that arise in the cases before them. 50 The authority for this practice in the context of the rules of evidence is provided by Rule 89(B), which states that "in cases not otherwise provided for in this Section, a Chamber shall apply rules of evidence that will best favour a fair determination of the matter before it and are consonant with the spirit of the Statute and the general principles of law." 51 48 Rules of Procedure and Evidence, above n 8, Rule 6 provides "(A) Proposals for amendment of the Rules may be made by a Judge, the Prosecutor or the Registrar and shall be adopted if agreed to by not less than ten permanent Judges at a plenary meeting of the Tribunal convened with notice of the proposal addressed to all Judges. (B) An amendment to the Rules may be otherwise adopted, provided it is unanimously approved by the permanent Judges."
49 In fact, this has occurred 27 times since the Rules of Procedure and Evidence were adopted in 1994. The merit of the Tribunals being able to supplement the Rules through their decisions has been considered by a number of commentators. 52 One position is that this allows for the creation of a distinct and workable system in the context of international justice: 53
[L]awyers with trial experience will be left with a sense of frustration from the rules. They will find many lacunae, especially in the provisions relating to evidence. … Fortunately, Rule 89(B), which allows the trial chambers to apply rules of evidence that will best favour a fair determination of the issues, offers to the Tribunal and the lawyers who appear before it a golden opportunity to craft a workable and just procedural and evidentiary regime that will foster the interests of international justice.
Admittedly, this will require imagination, open-mindedness, and patience.
The approach that should be taken in creating such a regime, however, is unclear. In particular, there is uncertainty regarding the external sources that the Tribunals should consider in formulating rules and the weight that should be accorded to these. The Statutes and Rules of the Tribunals contain no applicable law provision. 54 Although the Tribunals are not bound to apply national rules of evidence, 55 Rule 89(B) advocates the consideration of general principles of law as derived from domestic systems. 56 Such principles may be defined as "some proposition of law so fundamental that it will be found in How L J 155, 159 (stating that "it can be inferred that the Secretary General intended to establish a framework within which the Tribunal could operate effectively, while allowing the drafters of the Rules some licence to create the procedures for applying international humanitarian law that are acceptable to the international community.") Contrast Thomas Buergenthal, quoted in Dixon, above n 46, 91 (arguing that the practice of developing rules ad hoc "tends to create a great deal of unnecessary confusion and probably also some unfairness, especially for those litigants who are represented by inexperienced counsel."). virtually every legal system", 57 and their gap-filling function has been consistently recognised by courts operating in the international sphere. 58
The Tribunals are also arguably restrained in their rulemaking by customary international law, 59 and certainly by the need to have regard to the rights of the accused and the protection of victims and witnesses. 60 In considering these elements, and the procedural rules of other jurisdictions, the Chambers have emphasised the special circumstances within which they operate. These include the distinct legal and factual nature of the crimes that are being prosecuted, 61 the fact that there is no permanent police force or witness protection programme to support the work of the Tribunal, 62 and that there has been a lack of cooperation from states in this context. 63 Another characteristic unique to the Tribunals is the utilisation of both common and civil law aspects, which requires "innovative" approaches to rulemaking. 64 It is therefore apparent that the Tribunals have sought to interpret their guiding documents with regard to its own context and "unique legal framework" 65 in order to "mould its Rules and procedures to fit the task at hand." 66 This can be seen as utilising an approach to interpretation, often applied in interpreting human rights instruments, that permits consideration of the meaning of documents with regard to what would be most suitable on policy grounds. 67 The lack of specific guidance in the Rules with regard to evidentiary privileges therefore does not mean that the tribunals lack authority to recognise any. Such a decision restricts the ability of the chambers to hear otherwise admissible testimony. In any court the admission of evidence is a key factor in determining the truth. The following section sets out the unique approach of the international tribunals as this creates the particular climate for the recognition of a journalistic privilege.
B The Admission of Evidence in the International Tribunals
The Tribunals' Rules essentially "represent a hybrid of Anglo-American adversarial trial practice and civil-continental procedures." 68 That is, the presentation of evidence generally follows the adversarial model that is predominant in common law justice systems, with each party presenting their case and having the opportunity to cross-examine witnesses and discredit the evidence of their opposition. 69 The impact of civil law philosophy is more clearly evident in the rules regarding the admission of evidence. 70 Under inquisitorial systems, rules governing admissibility leave wide discretion for judges, with relevancy and best evidence standards being the main test. 71 This is reflected in Rule 89(C), which allows a Trial Chamber to "admit any relevant evidence that it deems to have probative value." 72 It is argued that such a liberal approach is necessary "for the full presentation of all the surrounding circumstances." 73 Another rationale for granting the judges such discretion is that they are professional jurists who are "capable of according appropriate weight to evidence of varying reliability." 74 Thus the judges will determine the weighting to be accorded to evidence by considering its probative value. 75 Rule 89(D) requires the judges to consider the rights of the accused in providing that "[a] Chamber may exclude evidence if its probative value is substantially outweighed by the need to ensure a fair trial." 76 In a demonstration of the lenient admission standards of the tribunals, the Trial Chamber had earlier found Randal's article and his proposed testimony to be prima facie admissible. 77 This was despite the evidence being essentially hearsay. 78 Furthermore, in its application of the Appeals Chamber test, the Trial Chamber found that the word 'direct' in the first limb does not necessarily rule out the possibility that journalists' hearsay evidence may satisfy the test. 79 The impact of the Appeals Chamber test, however, can generally be seen as increasing the threshold for the subpoenaing of war correspondents from being that of simple admissibility of their evidence to requiring a higher showing of its importance. 80 71 McClelland, above n 70, 19; See also May and Wierda, above n 45, 727. In contrast, common law systems often have a number of opportunities for excluding evidence.
72 Rules of Procedure and Evidence, above n 8, Rule 89(C). 77 Prosecutor v Brdjanin and Talic, above n 6, para 5.
78 Out of court statements such as hearsay evidence are generally inadmissible in common law systems due to the court being unable to adequately test their content.
79 Prosecutor v Brdjanin, above n 35, para 21. Instead "direct" was seen as equating with "to the point".
80 See Prosecutor v Brdjanin and Talic, above n 27, paras 35-36 Judge Shahabuddeen. The approach of the Appeals Chamber suggests that a Trial Chamber will first need to consider the admissibility of the war correspondent's evidence in terms of Rule 89(C), and then, if it finds in favour of this, to consider whether it also satisfies the Appeals Chamber test so as to overcome the privilege and allow the issuance of a subpoena. See Prosecutor v Brdjanin and Talic, above n 27, para 32. The same process was not applied to
IV THE LAW OF PRIVILEGE A The Traditional Law of Privilege
Evidentiary, or testimonial, privileges allow for the non-disclosure of certain types of information, and therefore for persons to refuse to answer questions in a court of law. Although such rules are controversial because they are "counter-intuitive in a system designed to arrive at the truth," various privileges have developed over time as a means of "protecting interests and relationships considered sufficiently important to society to warrant the loss of otherwise competent testimony or material evidence." 81 John Henry Wigmore, in his respected and influential treatise on evidence, argued that a new evidentiary privilege should meet the following criteria: 82
(1) The communication must originate in confidence that it will not be disclosed.
(2) This element of confidentiality must be essential to the full and satisfactory maintenance of the relation between the parties.
(3) The relation must be one which in the opinion of the community ought to be sedulously fostered.
(4) The injury that would inure to the relation by the disclosure of the communication must be greater than the benefit thereby gained by the correct disposal of litigation.
A qualified, as opposed to an absolute, privilege therefore allows a litigant to overcome the presumption of a privilege by proving an overriding need or interest in the information that outweighs the interest in preventing disclosure.
In Randal's case, the public interest asserted was that arising from the ability of war correspondents to obtain and impart information of concern to the international community. The formulation of a privilege in this case is not the only privilege that has been recognised by the international tribunals. 
B Other Evidentiary Privileges in the International Tribunals
The Statutes and Rules of the tribunals set out two privileges that have long been recognised in common law jurisdictions. The traditional lawyer-client privilege applies by virtue of Rule 97, 83 and the privilege against self-incrimination is set out as a basic fair trial right in Article 21 of the ICTY Statute. 84 There is also some protection for self-incrimination by witnesses. 85 Although the Rules do not provide for them, the ICTY has recognised evidentiary privileges for state officials, 86 the Commander of the United Nations Special Forces, 87 tribunal officials, 88 and for the personnel of the International Committee of the Red Cross (ICRC). 89 In the latter case, the Trial Chamber found that the important role of the ICRC is recognised in customary international law, 90 and that in order to carry out its functions it depends on its workers maintaining perceptions of their neutrality and independence in conflict zones, 91 and on their honouring of promises of confidentiality. 92 The absolute privilege for ICRC personnel is intrinsically connected to international humanitarian law and international justice, and is justified by the need to protect the strong public 83 Rules of Procedure and Evidence, above n 8, Rule 97 provides that "[a]ll communications between lawyer and client shall be regarded as privileged, and consequently not subject to disclosure at trial."
84 ICTY Statute, above n 43, Art 21(g) provides that a defendant has the right "not to be compelled to testify against himself or to confess guilt." See also ICTR Statute, art 20.
85 Rules of Procedure and Evidence, above n 8, Rule 90(E). interest in the work of the ICRC. That there is a public interest in protecting the newsgathering ability of journalists is similarly recognised in the domestic realm, where various formulations of journalistic privilege have arisen through an application of Wigmore's criteria, in statutes, and by virtue of constitutional guarantees of the right to freedom of expression.
C Journalists' Privilege in Other Jurisdictions
Although there is some uncertainty with regard to the impact on the judges' rulemaking powers resulting from general principles of law, in cases of first instance such as Randal's case it is important to consider the approaches of other jurisdictions that have dealt with similar issues. That this is the case is evident from the fact that the Rules of the Tribunals seek to incorporate the principles of various legal systems, and particularly from the reference to general principles of law in Rule 89(B). The Tribunal could justifiably examine "[a] combination of rules of different countries, which have crystallised into a general rule; a particular rule from one or more countries that is reflective of a more general rule; or the reasoning underpinning such rules." 93 The following therefore seeks to determine the content of these aspects in relation to journalistic privilege.
The United States of America
The United States has the most developed jurisprudence regarding journalistic privilege. Although the courts were historically against the recognition of a journalistic privilege under common law, 94 and on the basis of the Constitution's First Amendment right to freedom of expression, 95 a majority of states provided varying degrees of protection for journalists through statutory 'shield laws'. 96 Although there is no such law at the federal level, 97 the Justice Department has set out guidelines for federal prosecutors with regard to subpoenaing journalists. 98 These guidelines largely provided the basis for the tests put forward by both Randal and the amici. 99 Only one journalists' privilege case has been heard by the United States Supreme Court. 100 In deciding not to recognise a qualified privilege, Justice White's majority judgment in Branzburg v Hayes put considerable emphasis on the "longstanding principle that 'the public … has a right to every man's evidence.'" 101 It was held that the First Amendment did not invalidate any "incidental burdening" of the press caused by the enforcement of laws that applied to all citizens. 102 Justice Powell provided a concurring opinion. 103 It was an interesting concurrence, however, in that while it did not explicitly go against the majority, it also clearly supported a journalistic privilege in certain situations. He suggested that "if the newsman is called upon to give information bearing only a remote or tenuous relationship to the subject of the investigation, or if he has some other reason to believe that his testimony implicates a confidential source relationship without legitimate need of law enforcement, he will have access to the court on a motion to quash." 104 Each Tenn Code Ann § 24-1-208 (Supp 1999). The first shield law was passed in Maryland in 1896. A common requirement in these state laws is that the information sought must be "critical or necessary" to a claim. 99 The guidelines require that "all reasonable attempts should be made to obtain information from alternative sources." 28 CFR § 50.10(b). They also state that subpoenas "should not be used to obtain peripheral, nonessential, or speculative information." § 50.10(f)(2). Furthermore, as reflected in the proposal of the amici in Randal's case, they require, in the context of criminal trials, that "there should be reasonable grounds to believe … that the information sought is essential to a successful investigation -particularly with reference to directly establishing guilt or innocence." § 50.10(f)(2). claim should therefore be judged on a case-by-case basis involving the balancing of the competing interests of freedom of the press and the duty to testify. 105 The main dissenting judgment was that of Justice Stewart, 106 who argued that the decision of the majority would lead authorities to "annex the journalistic profession as an investigative arm of the government," therefore endangering the media's autonomy. 107 He held that the right of journalists to protect confidential sources was rooted in the essential societal interest in the "full and free flow of information to the public." 108 He therefore set out a three-pronged test, which required the following elements to be shown before a journalist was subpoenaed: 109 (1) that there is probable cause to believe that the newsman has information that is clearly relevant to a specific probable violation of law;
(2) that the information sought cannot be obtained by alternative means less destructive of First Amendment rights; and
(3) a compelling and overriding interest in the information.
Despite the majority's finding that no First Amendment-based privilege existed, in ten of the twelve circuits federal appeals courts have explicitly recognised such a privilege. 110 In setting out the factors to be considered in balancing the First Amendment interests and the needs of justice, some courts have even established tests very similar to that proposed by Justice Stewart. 111 In some jurisdictions, the factors or tests that are considered in cases involving confidential sources are similarly applied where the information sought is non-confidential. 112 These courts generally consider that the "chilling effect" of disclosure is the same regardless of the type of information sought, 113 yet other decisions have applied a lower threshold for overcoming the First Amendment-based privilege in cases where non-confidential information is sought, or have otherwise considered this a factor in a balancing exercise. 114 Some courts have also held that no privilege exists unless confidential sources are involved. 115 As a result, the law in this area is very uncertain.
In criminal cases it may be said that although a privilege is still available on the basis of First Amendment guarantees, particular interests concerning the administration of justice might outweigh this. 116 Despite the fact that the interests of defendants, in terms of due process rights, are guaranteed by the Constitution, 117 one commentator has found that the tests applied by the federal also do not differentiate between confidential and non-confidential information. For an overview of the law regarding the journalists' privilege for non-confidential information see Anthony L Fargo "Reconsidering the 113 See Von Bulow by Auersperg v Von Bulow (1987) 811 F 2d 136, 145 (2d Cir) (stating that there is no particular difference between the need to protect confidential and non-confidential information); United States v Cuthbertson (1980) 630 F 2d 139, 147 (3d Cir) (holding that any forced disclosure of information could "undercut the public policy favouring the free flow of information to the public."); Loadholtz v Fields (1975) 389 F Supp 1299, 1303 (MD Fla) (stating that "compelled production of a reporter's resource materials is equally as invidious as the compelled disclosure of his confidential informants," and that the "chilling effect" on the flow of information was equally as harmful even without the presence of a confidential source); Maughan v NL Industries (1981) 524 F Supp 93, 95 (DC Cir) (noting that compelling a reporter to produce notes no doubt constitutes a "significant intrusion into and certainly a chilling effect upon the newsgathering and editorial process," and thus "compelled production of materials is equally as invidious as the compelled disclosure of … confidential informants."). . In the only case where the special position of war correspondents has been raised, the district court in United States v Lindh (2002) 210 F Supp 2d 780 (ED Vir) considered this to be a "novel argument," but found that the journalist's testimony was material to a "non-frivolous" issue, and further that the asserted privilege was outweighed by the need to protect the defendant's fair trial rights.
117 US Constitution, amendment VI provides that "[i]n all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favour, and to have the assistance of counsel for his defence." appeals courts often depend on the identity of the subpoenaing party, and actually make it more difficult for defendants to obtain information from journalists compared to the prosecution. 118
United Kingdom/Europe
The common law has never recognised the existence of a specific public interest privilege for journalists. 119 In the United Kingdom, a statutory qualified privilege for journalists' confidential sources is set out in the Contempt of Court Act 1981: 120
No court may require a person to disclose, nor is any person guilty of contempt of court for refusing to disclose, the source of information contained in a publication for which he is responsible, unless it is established to the satisfaction of the court that disclosure is necessary in the interests of justice or national security or for the prevention of disorder or crime.
The most significant case regarding the application of this rule is Goodwin v United Kingdom. 121 The plaintiff journalist took his complaint to the European Court of Human Rights arguing that his right to freedom of expression, as guaranteed by article 10 of the European Convention on Human Rights, 122 had been restricted by the order of the domestic court that he reveal a confidential source, and its subsequent finding of contempt when he refused to do so. 123 118 Schmid, above n 81, 1458. Schmid argues that in the majority of cases where the subpoenaing party has been either the prosecutor or a grand jury, the courts have applied Justice White's bad faith requirement, which places the burden on the journalist to show that a privilege should apply. This is in contrast to the approach used in the majority of cases where the defendant has requested the information, where the courts have preferred either a flexible balancing test or one similar to Justice Stewart's three-pronged test, which place some or all of the burden on the shoulders of the subpoenaing party, and which generally result in a higher threshold for ordering journalists' testimony. . Article 10(1) provides: "Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers." It is uncertain whether s 10 was formulated in recognition of the United Kingdom's obligation to protect freedom of expression as a result of its ratification of the European Convention on Human Rights. But see Ashworth Hospital Authority v MGN Ltd [2002] 4 All ER 193, 203 (HL) (stating that "whatever was the objective of those promoting s 10, there can be no doubt now that both s 10 and art 10 have a common purpose in seeking to enhance the freedom of the press by protecting journalistic sources.")
Finding that forced disclosure of confidential sources was a restriction of the right to freedom of expression, 124 the Court went on to consider the permissibility of such a limitation and therefore whether disclosure was "justified by an overriding public interest." 125 The criteria used were those which had been applied in earlier cases, and which are derived from the wording of the European Convention on Human Rights. The limitation on the right must be provided by law, pursue a legitimate aim, and be "necessary in a free and just society." 126 This final criteria has been interpreted to require that the "pressing social need" for the restriction must be "convincingly established," and that the measures taken must be proportionate to the legitimate aim pursued. 127 The Court found that, in the circumstances of the Goodwin case, there was not a "reasonable relationship of proportionality between the legitimate aim pursued by the disclosure order and the means deployed to achieve that aim" since the party seeking disclosure had already obtained other measures to protect their interests. 128 Thus the restriction of the right to freedom of expression arising from the particular application of the statute in this situation was not permissible under the Convention.
Domestic courts have subsequently applied the reasoning in Goodwin, but it can generally be seen that the threshold that disclosure be "necessary in the interests of justice" is quite low. 129 The courts have not set out a clear standard regarding the weight of the public interest in the free flow of information, instead finding that the level of public interest will vary from case to case, as will the 124 Goodwin, above n 18, para 70. The court held that "[p]rotection of journalistic sources is one of the basic conditions of press freedom…Without such protections, sources may be deterred from assisting the press in informing the public on matters of public interest. As a result, the vital public watchdog role of the press may be undermined and the ability of the press to provide accurate and reliable information may be adversely affected."
125 Goodwin, above n 18, para 70.
126 Article 10(2) provides that the exercise of the right to freedom of expression "may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a free and democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary."
127 See Handyside v United Kingdom (1980) 1 EHRR 737, para 50; The Sunday Times v United Kingdom (1980) 2 EHRR 245, para 59.
128 Goodwin, above n 18, para 46.
129 Despite the finding in Goodwin, above n 18, para 45 that "it will not be sufficient, per se, for a party seeking disclosure of a source to show merely that he or she will be unable without disclosure to exercise a legal right or avert the threatened legal wrong on which he or she bases his or her claim in order to establish the necessity of disclosure," recent decisions have found an exceptional need for the information to be shown in situations where a party requires disclosure in order to bring an action. See John v Express Newspapers strength of the interest in disclosure. 130 One factor that has been considered in a number of cases, however, is whether the person seeking disclosure has made attempts to obtain the evidence through other means. 131
New Zealand and Australia
In New Zealand and Australia the courts "have not worked out a coherent policy to deal with the protection of journalists' sources." 132 There are a number of overlapping rules that might apply depending on the circumstances, 133 but ultimately the discretion is with the court to compel disclosure or not.
The Australian courts put little emphasis on the effect of forced disclosure on freedom of expression, finding that there is very limited constitutional guarantee of such a right. 134 In John Fairfax & Sons Ltd v Cojunagco the judge found strongly against the existence of a journalistic privilege, stating that "there is a paramount interest in the administration of justice which requires that cases be tried by courts on the relevant and admissible evidence," and that "[t]he role of the media in collecting and disseminating information to the public does not give rise to a public interest" which can be allowed to prevail over this. 135 Such statements reveal the impact of Wigmore's criteria for the formulation of a new privilege, 136 as do the statutory provisions of the two countries. 137 consider are "the nature of the confidence (if any) placed by the source in the press, whether his communication to the press can reasonably be considered by him and by the public at large as having been made in the expectation of the preservation of confidentiality, the apparent purpose for his communication to the press and the public interest in shielding that source from exposure." might be able to claim a privilege for confidential communications under section 35 of the Evidence Amendment Act (No 2) 1980. 138 This provision places the burden on the party seeking to withhold information to satisfy the court that the public interest in disclosure is outweighed by the public interest in preserving particular confidences. In determining this courts can take into account: 139 (a) The likely significance of the evidence to the resolution of the issues to be decided in the proceeding;
(b) The nature of the confidence and of the special relationship between the confidant and the witness;
(c) The likely effect of the disclosure on the confidant or any other person.
The New Zealand Law Commission considered that the courts should not require that the public interest in freedom of the press and the confidentiality of its sources be established in each case. Instead, the "free flow of information (and, by implication, the freedom of the press) should be declared a matter of public interest" covered by the section. 140 The Commission therefore did not consider that there was a need for a separate provision for journalists. It did, however, recommend additional guidelines. These were that "alternative avenues should be exhausted before ordering a journalist to disclose; a court should take into account the nature of the proceeding, such as whether it is criminal or civil; and it should also consider whether disclosure can occur in a manner which limits publication, such as through inspection by the court or name suppression." 141 There has been very little litigation involving this section, and none in respect of journalists' confidential information. There has also been no case involving a claim for protection under section 14 of the Bill of Rights Act 1990, 142 despite this potential scope for a rights-based argument. 143
Canada
In contrast to New Zealand and Australia, the courts in Canada have recognised that a form of privilege may arise from the application of the right to freedom of expression as contained in the Canadian Charter of Rights and Freedoms. 144 In R v Hughes, the Supreme Court of British Columbia held that "the special position of the media, including the constitutional guarantee of freedom of the press, should be balanced against a litigant's right to receive the disclosure of information, including confidential sources, by members of the media." 145 In the context of this case, where the subpoena was sought by the accused, the right of the accused to "make full answer and defence" was a legitimate concern for the court to consider in determining the correct balance. 146 The judge set out a list of further factors that required consideration in the balancing exercise: 147 (a) [T]he relevance and materiality of the evidence to the issues at trial; … (c) the probative value of the evidence; (d) whether the evidence is available through any other means and if so, whether reasonable efforts have been made on the part of the accused to obtain the evidence from that other source; (e) if the media's ability to gather and report the news will be impaired by being called to give evidence and if so, the degree to which it is impaired; (f) whether the necessity of the evidence in the case at hand outweighs the impairment, if any, of the role of the media; and (g) whether the impairment of the media's function can be minimised by confining the evidence adduced to only that which is necessary to the accused's case and his right to make full answer and defence.
142 New Zealand Bill of Rights Act, 1990, s 14 provides: "Everyone has the right to freedom of expression, including the freedom to seek, receive, and impart information and opinions of any kind in any form."
143 New Zealand Law Commission, above n 140, 134. 146 R v Hughes, above n 145, para 60. In fact, the necessity of the evidence to the accused's case and his right to make full answer and defence was considered to be "perhaps the most important factor" since it touches on a constitutional right. R v Hughes, above n 145, para 69. Having found that the impact on freedom of expression in this case did not outweigh the accused's right to defend the charges against him, 148 in part because the information was not confidential and thus the impact was considered to be reduced, 149 the judge then went on to consider the application of Wigmore's four conditions for the recognition of a privilege. Even assuming that the first three elements were satisfied, the judge held that a claim for qualified privilege was not made out. 150 This was because it could not be shown that the harm to the relationship between journalist and source was greater than the benefits of disclosure to the administration of justice in this case. 151
D How Does the Appeals Chamber Test Compare?
It is clear from the domestic approaches that there is no absolute testimonial privilege for journalists, 152 regardless of whether the source of the rule is statutory or constitutional protection, or results from the application of Wigmore's criteria. In all instances the underlying justification for the recognition of a privilege is the desire to protect the public interest in the free flow of information. The focus is on balancing this interest in some way with the interests inherent in the administration of justice. Indeed, the limited and incoherent nature of the New Zealand and Australian approaches might be explained by the absence of strong constitutional protection of the right to freedom of expression in comparison to the three other jurisdictions examined, and therefore the balance will favour disclosure in most cases.
In terms of the possible applications of general principles of law set out above, the public interest in protecting freedom of expression is "the reasoning underpinning" the rules in domestic courts. 153 Furthermore, regardless of the approach used in formulating these rules, domestic courts engage in a balancing exercise. Two identifiable factors in this exercise are the importance of the information sought, and the need to consider other sources before requiring the testimony of 148 R v Hughes, above n 145, paras 82-103.
149 R v Hughes, above n 145, para 101 (holding that "if there is an infringement on the freedom of the press in this case that infringement is not a substantial one.") Note that the fact that the information was nonconfidential did not necessarily preclude the existence of a journalistic privilege.
150 R v Hughes, above n 145, paras 105-107. The judge found that the first two were difficult to make out in this case due to the non-confidential nature of the relationship, but accepted that the third, regarding the importance of the relationship, applied.
151 R v Hughes, above n 145, para 108.
152 But see some state shield laws in the United States, including those in California and Nevada, and Austrian statutory law, which recognise an absolute privilege for journalists. New Zealand Law Commission Evidence Law: Privilege (NZLC PP23, Wellington, 1994).
153 Although only a limited number of jurisdictions have been considered in this paper this does not in itself go against the finding the general principles of law exist in relation to journalistic privilege. In fact, "general principles of law can be adduced from a single system." Affolder, above n 45, 493.
journalists. Particular rules that incorporate these, such as the Appeals Chamber test, may therefore be seen as "reflective of a more general rule." These factors also allow for the identification of when there will be a "pressing social need" for the restriction on freedom of expression, as required by a reading of international human rights documents such as the European Convention. 154 That a balancing of competing interests is inherent in the creation of evidentiary privileges might also be seen as a rule that has "crystallised into a general rule."
There are different opinions in domestic jurisdictions with respect to extending the journalists' privilege to include non-confidential information. A stronger case can be made if a constitutional, or rights-based, approach is used, as there is the potential to argue that freedom of expression is affected by forced disclosure regardless of the type of information sought. In contrast, the traditional law of privilege and resulting statutes focus on the nature of the relationship involved as indicating when the free flow of information might be affected by the disclosure of information.
Although many United States courts have applied a lower threshold for upholding subpoenas where non-confidential information is involved, most do not explain the reason for this. As one commentator has questioned, "[i]f the same First Amendment interests are implicated when both confidential and non-confidential information is subpoenaed, then why does the same test not apply?" 155 In this respect, if it is accepted that the effect on freedom of expression is the same in either case, 156 the Appeals Chamber test in Randal's case can be seen as indicating a consistency that is lacking in the approaches of other jurisdictions.
This consistency is also evident from other features of the Appeals Chamber's approach. For example, there is no indication that a different test will be applied depending on the subpoenaing party. 157 Furthermore, that the appropriate balance and burden of proof is implicit in the test, rather than through the setting out of various factors that a court may consider on a case-by-case basis, achieves a level of clarity and predictability that is not evident in many domestic approaches. Commentators have emphasised the need for predictable standards in the international tribunals, considering that "lack of predictability was a most troubling problem in the World War II tribunals." 158 154 See Prosecutor v Brdjanin and Talic, above n 27, para 32 Judge Shahabuddeen (stating that "[i]f the evidence was reasonably available from other sources, this suggests that there was no pressing social need for the restriction of the exercise of freedom of expression resulting from compulsion to testify."). The Appeals Chamber approach is therefore not only an obvious representation of the general principles of law concerning journalistic privilege, it also advances the goal of creating a comprehensive legal framework containing identifiable and clear rules that permit consistent application.
The Appeals Chamber in Randal's case recognised the need to balance the competing interests involved. The following Part examines these interests, and the need for the international tribunals to have regard to them in their work. It seeks to determine whether the Appeals Chamber test achieves a fair and workable balance between them. That is, whether there has been a "fair determination" of the issue in accordance with Rule 89(B).
V BALANCING THE COMPETING INTERESTS A The Role and Purpose of the International Tribunals
As set out above, 159 the international tribunals must have regard to the wording and 'spirit' of their Statutes in resolving procedural issues. As there is nothing in the wording of the Statutes to deny the tribunals the authority to recognise a privilege it is necessary to consider the underlying purposes of the tribunals and their work.
The ICTY has found that its purpose is to "do justice, to deter further crimes, and to contribute to the restoration and maintenance of peace." 160 Expanding on this, more general justifications for establishing international tribunals include: 161
• creating an accurate historical record of the events;
• advancing international jurisprudence and the international rule of law;
• identifying guilty individuals to preclude demonisation of entire nations or groups (individualising guilt); and
• achieving justice in the eyes of victims, defendants, and the world community.
It may be considered that the adjudication of criminal allegations with the greatest degree of accuracy possible is of primary importance. 162 This is because without factually accurate findings there is the risk of injustice and of doubt regarding findings of guilt, which in turn threatens the legitimacy of the international order and affects the possibility of lasting peace. Obtaining relevant and truthful evidence is therefore a key underlying factor in the ability of the Tribunals to achieve their goals.
The importance of this factor was raised in Randal's case, with the prosecution identifying that there was a threat to the Tribunal's "core fact-finding function" arising from the asserted privilege. 163 There are, however, other interests at play in the purpose and work of the international tribunals, including the need to act fairly towards all those involved in the process. 164 In particular, the protection of the accused's fair trial rights is vitally important to ensuring that decisions result from a consideration of the information obtained from both sides. 165 The accused must therefore be entitled to prepare and present a defence to the charges. Thus the recognition of a privilege not only affects the prosecution's ability to obtain inculpatory evidence, but also implicates the fair trial rights of the accused. 166 A "central and crucial question" is the extent to which international tribunals must consider international human rights law in formulating such a rule. 167
B Fair Trial Rights
The right to a fair trial is a basic human right and a "prominent part of international and regional human rights and humanitarian instruments". 168 The specific right implicated by the recognition of a testimonial privilege is the right of the accused "to examine, or have examined, the witnesses against 166 This particular aspect was not dealt with separately by either the Trial or the Appeals Chamber in Randal's case, despite it being raised by the prosecution. This may have been because the case was concerned with a prosecution motion, and because the defence did not appear in before the Chambers in relation to the issue, or it may have been because the Chambers considered this issue as being part of the general need for reliable evidence, whether it go towards proof of innocence or of guilt. him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him". 169
As noted above, the Appeals Chamber in Randal's case did not indicate any differential treatment depending on the identity of the subpoenaing party. That both the prosecution and the defence should be treated equally and fairly has been recognised by the tribunals in their application of the principle of 'equality of arms', which has been held to be an inherent aspect of the Statutes and Rules. 170 The prosecution must not be put at any disadvantage that would amount to a procedural inequality in favour of the defence. 171 The Appeals Chamber test must therefore be applied to defence requests for subpoenas of war correspondents, potentially affecting their ability to present a defence.
This would not on its face violate the terms of the accused's right set out above, since the same conditions apply to the prosecution. The right is further implicated, however, as a result of the tribunals' liberal approach to the admission of evidence. Evidence that is sourced from a journalist may be admitted and considered by the court in its final judgment, despite the defendant not having the opportunity to cross-examine the journalist. 172 Therefore, as was submitted by the prosecution, the accused's right to cross-examine witnesses was directly at issue in Randal's case. 172 In fact, this was the finding of both the Appeals and the Trial Chamber with regard to the admission of Randal's article. See Prosecutor v Brdjanin, above n 35, paras 41-42 (finding that "the Defence challenge to the accuracy of the statements ascribed to the Accused, will, inter alia, be taken into consideration in deciding what weight to ascribe to the Article.").
International instruments and minimum standards
Although it is included as a "minimum guarantee" in a number of human rights instruments, 174 there is little consensus as to whether the right to examine witnesses in fact constitutes a fundamental procedural norm that cannot be derogated from in any circumstances. 175 The European Court of Human Rights has suggested that proceedings should be considered as a whole in determining whether the accused's right to a fair trial has been violated, 176 and that there may be situations when the court is required to balance the right to examine witnesses with other interests. 177 That is, it may not be an automatic breach of fair trial rights to refuse to allow the defence the opportunity to directly cross-examine witnesses, but some way of questioning or challenging a witness should be provided in order for a trial to be fair. 178 Some commentators have argued that the international criminal courts must vigorously uphold fair trial rights. 179 This is because protection of the accused's rights is a key factor affecting how the international community will judge the tribunals. 180 Furthermore, it is argued that it would be 176 See Doorson v The Netherlands (1996) 22 EHRR 330, para 72 (holding that no violation of the Convention can be found "if it is established that the handicaps under which the defence laboured were sufficiently counterbalanced by the procedures followed by the judicial authorities."). This was the finding in Kostovski v The Netherlands (1989) 12 EHRR 434, para 43. See also Doorson v The Netherlands, para 78 (considering that the task of the European Court is to "ascertain whether the proceedings as a whole, including the way evidence was taken, were fair.").
177 Doorson v The Netherlands, above n 176, para 74 (finding that "while it would clearly have been preferable for the applicant to have attended the questioning of the witnesses," on balance the domestic court was "entitled to consider that the interests of the applicant were outweighed in this respect by the need to ensure the safety of witnesses.")
178 See generally Doorson v The Netherlands, above n 176.
179 Stapleton, above n 63, 545 (arguing that "there is a minimum level of procedural rights below which the ICC cannot go, regardless of the practical impact of the guarantees."). unthinkable for the international tribunals to be held to a lesser standard than domestic courts, particularly due to their ability to act as a role model in this regard. 181 In comparison to domestic courts, however, there are "additional, sometimes countervailing, considerations that make the concept of fair trials particularly complex for international criminal courts." 182 2 The challenge of protecting fair trial rights in the international tribunals Apart from the express desire to protect victims and witnesses, additional complicating factors include the heightened accountability of international tribunals with regard to achieving convictions for crimes of an extreme character, and the strong interests of states in maintaining their powers and prerogatives. 183 Furthermore, the inherent difficulties in prosecuting these types of crime, which have elements in terms of scale and extent that are far removed from domestic crimes, might call for "extraordinary trial procedures". 184 A key issue with regard to protecting fair trial rights is whether the courts have the necessary capacity to achieve such a goal. Some commentators have argued that the co-operation regime with States that is established by the Statutes has failed to ensure equality between the prosecution and the defence in their ability to procure evidence and witnesses, and therefore present a reasonable case. 185 Evidence may be beyond the reach of the tribunal because it is unable to successfully coerce the evidence holder, or because the holder deliberately manipulates the release of information. 186 Such occurrences are seen as having a disproportionate effect on the defence since they lack the power, the resources, and the sympathies of governments that the prosecutor has on their side. 187 Indeed, it may be said that in many cases the need for effective cross-examination becomes particularly important since the "only viable defence may be attacking the credibility and motives of witnesses." 188 Therefore, although the impact of a privilege on the accused's ability to obtain the attendance of war correspondents may not be a technical breach of their fair trial rights, it could be argued that there is the potential for it to amount to a substantive derogation if the test is framed in a way that unfairly restricts a defence.
Rules and decisions of the tribunals
The Statutes of the tribunals clearly recognise the need to protect the rights of the accused. 189 Article 21(4)(e) guarantees the right to examine witnesses using the same wording as a number of human rights instruments. 190 Therefore, in terms of the applicable law for the interpretation of this provision, international documents would appear to be of considerable value. That this is the case is highlighted by the legislative intent in drafting the Statutes as seen in the Report of the Secretary-General regarding the establishment of the ICTY: 191 It is axiomatic that the International Tribunal must fully respect internationally recognised standards regarding the rights of the accused at all stages of its proceedings. In the view of the Secretary-General, such internationally standards are, in particular, contained in article 14 of the International Covenant on Civil and Political Rights.
It is important to note that while there are basic ideas of what constitutes a fair trial, and certainly the international documents reflect these, "ideas of due process vary within different contexts." 192 Part of the 'unique legal framework' of the international tribunals has been the development of standards and approaches with regard to fair trial rights. It can be argued that other international or regional bodies do not engage in the prosecution of individuals, and therefore the international criminal tribunals are embarking on a "maiden voyage" with respect to procedural norms. 193 The most extensive discussion regarding the application of international standards in interpreting the right to examine witnesses occurred as a result of the ICTY's Protective Measures decision in the Tadic case. 194 The judges examined the provisions of international human rights documents and their application by other courts, particularly the European Court of Human Rights, and the majority concluded that "the rights of an accused guaranteed under the principle of the right to a fair trial are not wholly without qualification." 195 It went on to consider that, in the context of the tribunals, "the protection of victims and witnesses is an acceptable reason to limit the accused's right to a fair trial," 196 and that the effect that particular measures have on the right to examine witnesses did not on its own violate the broader right to a fair trial. 197 The right to examine witnesses is therefore not considered by the Tribunal to be absolute. This is further demonstrated by amendments to the Rules that make it easier to admit affidavit evidence in the absence of cross-examination, 198 and by decisions to admit transcripts of witness testimony from earlier trials without requiring the witness to appear before the court a second time. 199 As occurs with the recognition of an evidentiary privilege, the Chambers have sought to balance the right with the other interests involved in the effective administration of justice, and other community , para 37 (stating that a concern for witness security is "an acceptable reason to limit the accused's right to a public trial."). interests. 200 In a number of decisions, however, the judges have stressed that the rights of the accused are a paramount consideration in this exercise, 201 and that international standards are authoritative in this regard. 202 Nonetheless, as with domestic law and general principles, the jurisprudence developed under regional human rights treaties are not considered binding on the tribunals. 203 The tribunals can therefore ensure that trials are fair with reference to their special circumstances.
Where the right to obtain and examine witnesses is affected to any degree in the course of the proceedings, the Trial Chamber will take this into consideration in determining the weight to be accorded to particular evidence 204 and, more generally, in considering whether the accused has been afforded a fair trial. 205 The duty to weigh evidence could therefore act as an additional "safeguard for the rights of the defendants". 206 Fair trial rights may not be the only human rights that the tribunals will be required to consider in the course of their work. This was recognised in Randal's case when the Trial Chamber stated that it was: 207 (2004) 
[F]ully conscious of its important role in affirming and strengthening international human rights: not only those fundamental rights very often violated in the cases that have come and will continue to come before this Tribunal, not only the substantive and procedural rights of the accused, not only the rights of victims, but also all those other fundamental rights and freedoms that in the course of its work it is called upon to protect, including freedom of expression.
A feature of human rights is that they will inevitably come into conflict with each other, and with other community interests. In the case of war correspondents, the public interest in their work is simultaneously integrated in both the right to freedom of expression and the interests of justice. The information that they obtain regarding acts committed during conflicts can give rise to pressure for the establishment of international tribunals to prosecute those responsible, and can even result in individual indictments.
C Freedom of Expression 1 International human rights and the role of the media
As with fair trial rights, the right to freedom of expression is provided in a number of international and regional human rights instruments. 208 Article 19 of the Universal Declaration on Human Rights reflects the general wording and substance of these provisions. It states: "Everyone has the right to freedom of expression; this right includes the freedom to hold opinions without interference and to seek, receive and impart information and ideas through any media and regardless of frontiers." 209
In support of its view that there is considerable public interest in the work of war correspondents, the Appeals Chamber in Randal's case emphasised that the right to freedom of expression includes the right to receive information. 210 Thus it was concerned not only with the rights of journalists themselves, but more generally in those of the international public. In this respect, the Inter-American Court of Human Rights has stated that "when an individual's freedom of expression is unlawfully restricted, it is not only the right of that individual that is being violated, but also the right of all others to 'receive' information and ideas." 211 The role of the mass media is 208 International Covenant on Civil and Political Rights, above n 168, art 19; American Convention on Human Rights, above n 168, art 13; European Convention on Human Rights, above n 168, art 10(1); African Charter on Human and Peoples' Rights, above n 168, art 9.
209 Universal Declaration on Human Rights, above n 168, art 19. therefore particularly important, with the Court considering that "journalism is the primary and principal manifestation of freedom of expression." 212
The European Court of Human Rights has also strongly emphasised the importance of the media's role in being able to report freely on matters of public interest. 213 In Goodwin, the Court considered that the press has a "vital public watchdog" role, 214 and recalled that "freedom of expression constitutes one of the essential foundations of a democratic society and the safeguards to be afforded to the press are of particular importance," 215 One commentator has emphasised the importance of the media's role in international armed conflicts, and strongly advocated the resulting need to protect journalists: 216
Since in situations of armed conflict it is difficult to enforce international law, journalists' coverage of the performance of the armed parties is of special significance. In fact, since media information influences political attitudes toward armed conflict, what journalists report often contributes toward ensuring respect for the relevant norms of conduct. In most situations of armed conflict, the responsible parties give widely different accounts of the circumstances, and the international community has to rely on journalists to provide relatively unbiased accounts. Thus, the potential for the contribution of journalism to international peace, though indirect, is immense. To the extent that the international community is willing and able to protect journalists covering international conflicts, the cause of international peace is furthered.
Thus the public interest in protecting freedom of expression can be seen as particularly strong at the international level. The question that arises is the extent to which this should be taken into account by the international tribunals, and whether the impact on the role of war correspondents from compelling testimony is sufficient to justify special treatment.
Application of the right to the tribunals
Apart from the possibility that fair trial rights might be violated in the course of the tribunals' functioning, "[o]ther rights might be at stake as well." 217 It can be argued that human rights law 213 See Handyside v United Kingdom, above n 127; The Sunday Times v United Kingdom, above n 127.
214 Goodwin, above n 18, para 70.
215 Goodwin, above n 18, para 39.
216 Amit Mukherjee "International Protection of Journalists: Problem, Practice, and Prospects" (1994) 11 Ariz Intl Comp Law 339, 344.
217 Sluiter, above n 167, 935 (referring to the right to privacy in the context of the execution of search warrants, and the right to freedom of expression being restricted by newspapers being ordered not to publish the names of protected witnesses).
"binds the tribunals in their activities to the extent that it is part of customary international law or constitutes general principles of law." 218 This is because, as creations of international law the international tribunals are subject to that law, and should therefore "abide by peremptory norms of international law under all circumstances and respect other rules of international law when they have not been empowered to deviate from these rules." 219
The extensive recognition of the right to freedom of expression in international documents and domestic law, including most notably as a constitutional norm, is strongly indicative of its status as either customary international law or as a general principle. However, the fact that the right is not absolute, and can be derogated from in certain situations involving competing interests, 220 is a complicating factor in determining the scope and content of the right. 221 Furthermore, the situations referred to in the international instruments deal with domestic conditions, giving countries scope to consider their own particular needs, and were not intended to apply in the context of an international tribunal applying international law. 222 Therefore the application of the right to freedom of expression in the Tribunals could justifiably be subject to "the modifications attributable to its peculiar position," 223 and to "the restrictions on the exercise of it which result from the responsibilities and functions of the Tribunal." 224
The reliance of the Trial Chamber on the Goodwin case, and its finding that the right to freedom of expression is only affected when journalists are forced to disclose confidential information, suggest that there are no similar impacts resulting from other situations. It may be argued, however, that the distinct and special nature of the work of war correspondents, and its relationship with the international criminal justice system, give rise to a need to consider the right in that context, and the impact of testifying anew. 220 See International Covenant on Civil and Political Rights, above n 168, art 19(3) which states that "[t]he exercise of the rights provided for in paragraph 2 of this article carries with it special duties and responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as are provided by law and are necessary: (a) For respect of the rights or reputations of others; (b) For the protection of national security or of public order (ordre public), or of public health or morals." Very similar wording is contained in the American Convention on Human Rights, above n 168, art 13(2). See also European Convention on Human Rights, above n 168, art 10(2) in Part IV C 2 United Kingdom/Europe. 221 Sluiter, above n 167, 938.
222 Sluiter, above n 167, 938.
223 Prosecutor v Brdjanin and Talic, above n 27, para 6 Judge Shahabuddeen.
The impact of compelling testimony
The principal impact that Randal asserted would result from routinely compelling the testimony of war correspondents was that of the loss of newsgathering ability, and consequently a reduction in the information available to the international community (including international criminal tribunals) regarding events of universal concern. There are three intertwined factors that Randal and the amici argued would contribute to this occurring: the loss of perceived independence, the loss of sources and access to information, and the increase in personal danger for those reporting from conflict areas. The first two provide the general rationale for the recognition of a journalistic privilege in domestic settings. 225 Although the final factor is not a feature of the arguments in other jurisdictions, it can be seen as an extension of the more general notion that newsgathering is affected by the perception that war correspondents will provide evidence to criminal tribunals. A dramatic description of this impact is contained in the amicus brief, which quotes a media representative as saying that should the tribunals seek the "effective conscription of war reporters as the court's agents, observers and therefore its unarmed foot soldiers" such a policy would be counter-productive, "since a dead witness is of no use to any tribunal." 226
In the context of international criminal justice, the Appeals Chamber similarly recognised that the key feature linking the above factors is that routine testimony shifts the role of war correspondents from being neutral observers to something more akin to international investigative agents, who seek information not only for the public, but directly or indirectly for governments and other bodies as well. 227 This impact is certainly not dependent on the nature of the information or testimony sought, whether it is published or not, and whether sources expect confidentiality. 228 That publication in itself affects the views and actions of the international community, and therefore arguably affects personal safety and the ability of war correspondents to continue to gather information, is not the same as the potential extent of the harm caused by the courts relying on their testimony. The Appeals Chamber considered that this because the consequences for the interviewed 225 See generally Schmid, above n 81; Fargo, above n 81.
226
Prosecutor v Brdjanin and Talic, above n 23, para 32.
227 See Prosecutor v Brdjanin and Talic, above n 27, para 43. Louise Arbour, former Prosecutor at the Tribunals, has been quoted as saying that "[t]he international media is often able to gain access to areas where investigators at the tribunals are unable to go … . On the other hand, press access might be cut off if war criminals in positions of power perceived that the international media was pressed into the service of law enforcement. persons are much worse if their information is used in testimony against them, as "they may be found guilty in a war crimes trial and deprived of their liberty." 229
The Appeals Chamber acknowledged that "it is impossible to determine with certainty whether and to what extent the compelling of war correspondents to testify before the International Tribunal would hamper their ability to work", but considered that the potential impact was so serious that it "could not be lightly discarded". 230 Perhaps it was the difficulty in stating definitively what the harm caused by compelled testimony would be that led to war correspondents being provided with a lesser privilege than ICRC workers. Or perhaps it was due to the role of journalists in the international community being seen as less important, or at least less well-defined, compared to that of the ICRC. In any case, the Appeals Chamber did not consider that the impact on this role was sufficient to outweigh the tribunals' need for journalists' evidence outright. The following section examines whether the Appeals Chamber test fairly represents the costs to the competing interests that are acceptable to the international community.
D The Appeals Chamber Test: A Fair Balance?
The Appeals Chamber considered that "society's interest in protecting the integrity of the newsgathering process, and ensuring the free flow of information to the public, is an interest of sufficient social importance to justify the incidental sacrifice of the facts needed in the administration of justice." 231 Evidently the tests proposed by the amici and by Randal would result in more than merely an incidental sacrifice, and the threshold of the Appeals Chamber test is therefore considerably lower. 232 That limits on rights and freedoms must be "proportionate to the legitimate aim pursued by the limitation" is a "well-established principle of international and national law." 233 With regard to the balance between freedom of expression and the legitimate goal of having relevant and reliable evidence available in war crimes trials, the vital importance of the latter justifies encroachment of this right, and therefore the relatively low threshold of the Appeals Chamber test. A higher restriction on obtaining evidence would be incompatible with the purposes of the international criminal tribunals.
In the context of the tribunals, protecting the newsgathering ability of war correspondents serves the broader interests of the international community in international criminal justice, as well as in freedom of expression, and therefore some provision for this group is in line with the 'spirit' of the governing Statutes. Indeed, this is also in the interests of the tribunals themselves.
The testimonial privilege acts to preserve the independence of war correspondents and consequently their reputation as impartial observers. At the same time, a qualified privilege ensures that evidence that is "really significant" is available to the parties and subsequently to the Chambers. 234 Thus the two limbs of the Appeals Chamber test do not unduly restrict the ability of either the accused or the prosecutor to develop and present their case. In line with the approaches of other jurisdictions, the journalistic privilege is "always subject to an overriding requirement to disclose in the public interest." 235 Any impact that the journalists' privilege will have on the right to obtain witnesses will be minimal and, assuming that the broader right to a fair trial is evident at all stages of the proceedings, it cannot be said that this will result in injustices.
Of greater concern is the residual ability of the Chambers to admit evidence obtained from journalists, even where their actual testimony does not meet the requirements of the Appeals Chamber test. Certainly it is up to the courts, both domestic and international, to determine what evidence can be admitted, 236 but where this is done without the opportunity for cross-examination there is a very real possibility that perceptions of the fairness of the proceedings will be diminished.
E The Residual Admission of Evidence
The threat to fair trial rights that arises from admitting evidence sourced from war correspondents arguably results more from the tribunals' lenient approach to admissibility, rather than the decision to formulate a privilege. With relevancy and probative value the only standards for admissibility, the news stories published by war correspondents appear to be valid evidence. That 236 See Doorson v The Netherlands, above n 167, para 67 (stating that "the admissibility of evidence is primarily a matter for regulation by national law and as a general rule it is for the national courts to assess the evidence before them.").
this is the case is further demonstrated by the emphasis that the Trial Chamber placed on the professional status and reputation of both Randal and the Washington Post as being indicative of the reliability of his evidence. 237 Routinely admitting journalists' research and reports in this manner not only gives rise to the possibility of a trial being perceived as unfair, but also has the potential to undermine the underlying justification for granting a privilege if such reports are subsequently relied on in judgments.
Of course, the judges can determine the weighting to be accorded to evidence with regard to the impact on fair trial rights. It should be expected that the weight to be given to a news article or other written material would be "less than that of a live credible witness subject to cross-examination." 238 This has been evident in the few decisions that provide some indication of how the probative value of evidence is assessed. 239 Furthermore, as in the case of Randal's article, the Trial Chamber will have regard to the claims of the defendant that the evidence is inaccurate. 240 If this is to result in the trial and final judgment being regarded as fair, the Trial Chamber should be explicit in the weighting that is attributed to the article and the reasons for this. In considering the reliability of the evidence, higher regard should be given to the fact that the author was not subject to cross-examination than to Randal's, or his interpreter's, 241 professional reputation.
VI JOURNALISTS' PRIVILEGE IN THE INTERNATIONAL CRIMINAL COURT
Some commentators argue that the international criminal law of procedure and evidence developed by the ad hoc tribunals will be "one of the main contributions that the Tribunals can 237 Prosecutor v Brdjanin, above n 35, paras 28 and 42. The Trial Chamber considered that the indicia of reliability with regard to the accuracy of the quotes were that "1) Randal is not a lay person randomly asking questions of an individual he just chanced to meet. Randal is a war correspondent seeking out the Accused and conducting an interview with him; 2) Randal was present and interacting with the Accused and could verify his answers on the spot or pursue a similar line of questioning; 3) Randal subsequently published his interview in a reputable newspaper, thus staking his professional reputation on its accuracy …". This was despite the statement made in its earlier decision that "the objectivity and independence of journalists, and the media that publish their articles or reports, cannot be taken for granted a priori." Prosecutor v Brdjanin and Talic, above n 6, para 42.
238 Wald, above n 61, 551. deliver to any future permanent international criminal tribunal." 242 Certainly, decisions of the two tribunals are not binding on the recently established International Criminal Court (ICC), but interpretations of their governing rules and statutes will be persuasive authority due to their similarities with those of the ICC. 243 Although there are similarities, there are key differences that will impact considerably on the recognition of a qualified privilege for journalists on terms akin to the Appeals Chamber test. The first is that the ICC will apparently have less scope to develop rules 'ad hoc' as occurs in the ICTY and ICTR. 244 Instead, amendments to the Rules will only take effect if there is a two-thirds majority of the Assembly of State Parties. 245 An important difference is the provision in the Rules for privileges for certain types of information that is clearly influenced by Wigmore's four criteria. It is possible for "communications made in the context of a class of professional or other confidential relationships" to be regarded as privileged if the following conditions are met: 246 Although the journalist-source relationship is not mentioned specifically in the provision, 247 the categories are not closed. 248 Thus there is no gap in the Rules that would necessitate the use of a test similar to that of the Appeals Chamber, even if such ad hoc development was possible. The fact that there is no reference to non-confidential information may require discussion by the judges and the Assembly of the Parties in light of the findings in Randal's case, but the judges could not read this into the Rule due to its clear wording.
Certainly the first step for the Court would be to explicitly recognise that international human rights law and general principles of law confirm the importance of freedom of expression, 249 and that a privilege for journalists fulfils the third criteria of the ICC test in that it is conducive to achieving the objectives of international justice. Such an interpretation of the Rule is particularly justified in light of the Rome Statute's applicable law provision, which clearly states that "[t]he application and interpretation of law pursuant to this article must be consistent with internationally recognized human rights." 250
The decision of the ICTY to grant a broad privilege to ICRC workers had a strong influence on the formulation of a specific rule for the application of this in the ICC. Rule 73(4) provides: 251
The Court shall regard as privileged, and consequently not subject to disclosure, including by way of testimony of any present or past official or employee of the International Committee of the Red Cross The Rule goes on to set out the conditions that give rise to the need for consultations between the Court and the ICRC, which require the Court to determine whether "ICRC information, documents or other evidence are of great importance for a particular case." 252 In deciding to take this course, the Court will also have regard to "the circumstances of the case, the relevance of the evidence medical doctor, psychiatrist, psychologist or counsellor, in particular those related to or involving victims, or between a person and a member of a religious clergy."
248 See DeFrancia, above n 180, 1435.
249 That these sources of law are highly relevant to interpreting the governing documents of the ICC is recognised in the Rome Statute's "Applicable Law" provision. Article 21(1) states that the Court shall apply: "(a) In the first place, this Statute, Elements of Crimes and its Rules of Procedure and Evidence; (b) In the second place, where appropriate, applicable treaties and the principles and rules of international law, including the established principles of the international law of armed conflict; (c) Failing that, general principles of law derived by the Court from national laws of legal systems of the world including, as appropriate, the national laws of States that would normally exercise jurisdiction over the crime, provided that those principles are not inconsistent with this Statute and with international law and internationally recognized norms and standards."
250 Rome Statute, above n 242, art 21(3).
251 ICC Rules of Procedure and Evidence, above n 242, Rule 73(4).
252 ICC Rules of Procedure and Evidence, above n 242, Rule 73(6). sought, whether the evidence could be obtained from a source other than ICRC, the interests of justice and of victims, and the performance of the Court's and ICRC's functions." 253
In light of this provision, the Appeals Chamber test in Randal's case should be given considerable emphasis in establishing a similarly clear and principled privilege for war correspondents in the Rules of the ICC.
VII CONCLUSION
The Appeals Chamber decision in Randal's case is part of the development of a comprehensive procedural framework that "promises to spawn an entirely new international system of great importance." 254 The formulation of procedural rules will face the scrutiny of the international community. They must therefore be clear and principled, and meet the expectation that the international criminal justice system will respect fundamental human rights. The realities of the system are, however, different from any others in existence at either the domestic or the international level. The procedural framework that results will therefore be unique. At the same time, specific rules must be based to a large degree on principles that have developed over time in response to issues similar to those faced by the international tribunals. The Appeals Chamber's framing of the test to overcome the journalistic privilege is certainly grounded in the underlying rationale for similar privileges in other jurisdictions, and even reflects more specific principles evident in their approaches.
It is a feature of the work of the international tribunals that certain interests will inevitably come into conflict with each other. In particular, the desire of the prosecutor to secure convictions, the need for the accused to be able to present a defence, a court's interest in both of these factors in order to maintain its legitimacy, and the rights of other parties who are affected in the process. In general, therefore, the interests of the international criminal justice system are best served by achieving a fair balance that takes into account its broader purpose of furthering the establishment of peace.
In this context, the Appeals Chamber test for overcoming the evidentiary privilege of war correspondents protects the need, indeed the right, of the international community to receive information about activities that occur during conflicts, while ensuring that the important factfinding function of the tribunals is not overly hindered. Furthermore, neither the rights of the accused nor of war correspondents are derogated from in a way that is contrary to international human rights standards. The tribunals should be concerned, however, with ensuring that the rights of the accused are taken into account at all stages of the proceedings, particularly in terms of the weight given to any evidence that has not been subject to cross-examination.
The answers to the questions posed at the beginning of this paper are therefore as follows:
(1) The recognition of the privilege was in accordance with the authority to establish procedural rules provided by the Statute and by Rule 89(B) of the Rules of Procedure and Evidence;
(2) The Appeals Chamber acted consistently with the 'spirit' of its constituent documents and with general principles of law as required by that Rule. Apart from these sources, human rights standards are applicable to the Tribunals, and the journalists' privilege respects these and the conflict between them;
(3) More generally, there was a 'fair determination' of the issues raised by Randal's case, which in turn serves the broader needs of the international criminal justice system, particularly as the result is clear, principled, and justified in light of the applicable sources of law.
In terms of the practice of taking into account the special circumstances of the tribunals in formulating rules, this would seem a realistic and acceptable approach in most situations, provided the result is generally consistent with the above considerations. The reasoning and decision of the Appeals Chamber in Randal's case, however, is not only applicable in the particular context of the ICTY, but also to the international criminal justice system as a whole. The newly established International Criminal Court should therefore engage in a similar discussion regarding a journalistic privilege.
VIII POSTSCRIPT
On 1 September 2004 the ICTY Trial Chamber found Radoslav Brdjanin guilty of persecutions; wilful killing; torture; wanton destruction of cities, towns or villages, or devastation not justified by military necessity; and destruction or wilful damage done to institutions dedicated to religion. 255 He was found not guilty of genocide.
Brdjanin was sentenced to 32 years imprisonment.
In total, 2736 and 314 exhibits were tendered in evidence by the Prosecution and by the Defence respectively. The Trial Chamber considered that Brdjanin's public speeches and use of the (primarily Serb-controlled) media to make public statements were part of an intentional propaganda campaign that created hatred and fear between the different ethnic groups, and that encouraged the execution of certain crimes. 256 This contributed to the finding that he was criminally liable.
Indeed, it was stated that "among the leaders at the regional level, he was the one who appeared in the media most often." 257 The evidence included televised or radio interviews and statements, excerpts from newspaper articles, and evidence from witnesses who heard some of Brdjanin's speeches or broadcasts. A number of witnesses gave evidence that his public statements were the main reason for them leaving the area of Banja Luka.
Although Randal's article was not specifically referred to as being relied on in the judgment, a note about Randal's case was included in an appendix. This reiterated that the article was admitted into evidence "without prejudice to the weight to be ascribed to it by the Trial Chamber in reaching its judgment." 258 In general, however, the judgement appears to demonstrate that greater reliance was placed on evidence that was actually taped or televised, and on the accused's own published press releases, as being indicative of his state of mind. 259 257 Prosecutor v Radoslav Brdjanin, above n 1, para 324.
258 Prosecutor v Radoslav Brdjanin, above n 1, Annex B para 1198.
259 See Prosecutor v Radoslav Brdjanin, above n 1, footnotes 847 to 868.
